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IN THE SUPREME COURT OF THE STATE OF UTAH 
THE STATE OF UTAH, s 
Plaintiff/Respondent : 
-v- : 
DANNY RICHARDS, : Case No. 20580 
Defendant/Appellant : 
REPLY BRIEF OF APPELLANT 
The Statement of the Case and Statement of Facts are as 
set forth previously in Appellantfs Brief (Brief of Appellant 
at 1-2). The Appellant takes this opportunity to reply to the 
Respondent's Brief. 
ARGUMENT 
POINT I 
THE BOARD OF PARDONS HAS NO JURISDICTION 
OVER 
POWER 
THIS 
TO 
MATTER, 
CORRECT 
. BUT 
AN 
THE TRIAL 
ILLEGAL 
COURT 
SENTENCE 
HAS 
AT 
ANY TIME. 
In his opening brief, the Appellant argued that his 
constitutional rights were violated when he was sentenced to 
the maximum term of incarceration for a Class B misdemeanor 
(Appellant's Brief at 4). The Appellant was not given credit 
for his pre-trial incarceration. The sentence as given would 
have resulted in Mr. Richards1 serving 75 days longer than the 
statutory maximum for a Class B misdemeanor. Further, the 
Appellant contended that any individual who is unable to post 
bail should be entitled to credit for pre-conviction incarceration. 
(Appellant's Brief at 13-16). In response, the State claimed 
that authority to grant credit for presentence confinement rested 
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solely with the Board of Pardons. (Respondent's Brief at 3). 
However, the State conceded that if a trial court has authority 
to give such credit, the court in this case erred by not doing 
so. (Respondent's Brief at 7) . . 
At the time of Danny Richards' conviction and sentencing, 
the Legislature in Utah Code Ann. §77-27-5(1) (Supp. 1985) had 
given the Board of Pardons jurisdiction in only certain felony 
cases. This section has been amended, effective April 28, 1986, 
to include Class A misdemeanors, but only when the person is 
committed to a facility under the jurisdiction of the Department 
of Corrections (House Bill No. 43, Addendum A). This new 
amendment still does not give the Board of Pardons jurisdiction 
over persons committed for any misdemeanors to county and city 
jails. 
In its brief the State claims that Article VII, section 12 
of the Utah Constitution appears to place exclusive authority 
in the Board of Pardons to determine the length of sentences. 
(Respondent's Brief at 4). However, that provision confers 
ultimate authority over the Board of Pardons on the Utah legislature, 
by stating: "Until otherwise provided by law, the [Board of 
Pardons], upon such conditions as may be established by the 
legislature,..." Id. (emphasis added). Clearly, Utah Code Ann. 
§77-27-5(1) provides that the Board of Pardons does not have 
authority over those convicted of misdemeanors. See State v. 
Bishop, Opinion No. 19797, filed March 31, 1986 at p.4. 
Further, the Legislature has provided in Utah Code Ann. 
-2-
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§77-35-22 (e) (1953 as amended) that the trial court can correct 
an illegal sentence at anytime. A sentence failing to grant 
credit for time served to a person too indigent to make bail 
denies that person the equal protection of the law. It is 
therefore an illegal sentence which should be corrected and 
over which the trial court does not sacrifice jurisdiction. 
POINT II 
UTAH CODE ANN. §77-1-4 and §76-1-105(4) 
MANDATE THE RELIEF SOUGHT BY THE APPELLANT. 
Utah Code Ann. §77-1-4 provides "No person shall be 
punished for a public offense until convicted in a court 
having jurisdiction11. Failure to grant credit for pretrial 
incarceration turns that incarceration into a punishment 
exacted solely on account of a person's indigency. Further, 
such incarceration constitutes punishment before conviction 
if the maximum sentence is given after conviction. This is 
a clear violation of the statute. 
Utah Code Ann. §76-1-105(4) provides that one of the 
general purposes of the criminal code is to "Prevent the 
arbitrary or oppressive treatment of persons accused or 
convicted of offenses". To require an indigent person to serve 
more time in jail than a non-indigent person and not to give 
credit for that time when sentence is imposed is precisely 
the type of arbitrary and oppressive treatment condemned by 
this section. 
-3-
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POINT III 
JUSTICE AND BASIC FAIRNESS DICTATE 
THAT TIME SERVED AS A RESULT OF 
INABILITY TO MAKE BAIL MUST ALWAYS 
BE FULLY CREDITED, 
In the interest of justice and fairness, this Court 
should find that credit for pretrial incarceration should be 
granted in every case in which a person is incarcerated 
prior to his conviction because of his inability to make 
bail. 
A study of the records of the criminal cases pending 
in this court would indicate that delay in the great majority 
of cases is not the fault of an individual defendant, especially 
when that person is incarcerated. Delay is rather the result 
of trial court scheduling and the schedules of defense and 
prosecution attorneys and witnesses. While delay may not 
in all instances be prejudicial as to a finding of guilt or 
innocence, it is prejudicial and prejudicial day by day as 
to the person incarcerated who is unable to make bail and who 
is not individually causing such delay. Upon conviction such 
an individual should always be credited with the time he has 
already spent in custody. See State v. Parry, No. 20343, filed 
February 28, 1986. 
The Utah Commission on Criminal and Juvenile Justice has 
recommended that credit should be given for all time awaiting 
trial (Addendum B). The Board of Pardons however has not 
followed this recommendation. Utah Board of Pardons Policies 
and Procedures Manual No. [12.11] A12/11 (Addendum C) 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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This Court could do much to dispel the notion that 
justice can be bought by deciding that the laws of this state 
mandate that a poor person, unable to make bail, must be 
given full credit for the time spent in jail prior to 
conviction. 
CONCLUSION 
The trial court has jurisdiction to grant credit for 
pretrial incarceration in this case and this Court should order 
it to grant such credit. A person not credited with the time 
he spent in jail because of his financial inability to make 
bail is denied the equal protection of the law, is subjected 
to punishment before conviction and is dealt with arbitrarily 
and oppressively. Justice requires that credit for time served 
be given not just in this case but in every case. 
Respectfully submitted this day of April, 1986. 
(XU^~ (Ic/Hitix 
KAREN JENNINGS 
A t t o r n e y f o r AppeWJant 
CERTIFICATE OF SERVICE 
i , A ^ t i iLiw ~jc:-n~-n i 7 / hereby certify that four 
copies of the foregoing Reply Brief of Appellant have been 
delivered to the Attorney Generalfs Office, 236 State Capitol 
Building, Salt Lake City, Utah 84114, this j'f day of April. 
CI <C ^  JC, y^y^t, -~Q 
'•£ KAREN JENNINGS 
Attorney for Appellant 
-5-Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
( 
Delivered by this day of 
April, 1986. 
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BOARD OF PARDONS AMENDMENTS 
1986 ^ 
GENERAL SESSION 
Enrolled Copy 
H. B. No, 43 By Beverly J, White 
G. LaMont Richards 
AN ACT RELATING TO CORRECTIONS; ADDING PART-TIME MEMBERS TO THE- BOARD OF 
PARDONS? DEFINING THEIR FUNCTIONS; AND MAKING TECHNICAL AMENDMENTS, 
THIS ACT AFFECTS SECTIONS OF UTAH CODE ANNOTATED 1953 AS FOLLOWS: 
AMENDS: 
77-27-2, AS ENACTED BY CHAPTER 198, LAWS OF UTAH 1985 
77-27-5, AS ENACTED BY CHAPTER 213, LAWS OF UTAH 1985 
77-27-6, AS ENACTED BY CHAPTER 213, LAWS OF UTAH 1985 
77-27-7, AS ENACTED BY CHAPTER 213, LAWS OF UTAH 1985 
77-27-9, AS ENACTED BY CHAPTER 213, LAWS OF UTAH 1985 
77-27-10, AS ENACTED BY CHAPTER 213, LAWS OF UTAH 1985 
77-27-11, AS ENACTED BY CHAPTER 213, LAWS OF UTAH 1985 
Be it enacted by the Legislature of the state of Utah: 
Section 1. Section 77-27-2, Utah Code Annotated 1953, as enacted by 
Chapter 198, Laws of Utah 1985, is amended to read: 
77-27-2. (1) There is created a Board of Pardons. The board shall 
consist of three full-time members and three pro tempore members to be 
appointed by the governor as provided in this section with the advice and 
consent of the Senate. The members of the board shall be resident citizens 
of the state. 
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H. B. No. 43 
(b) The Commission of Criminal and Juvenile Justice, or a subcommittee 
of the commission, shall recommend five applicants to the governor for 
appointment to the Board of Pardons. 
(c) The commission shall consider applicants' knowledge of the 
criminal justice system, state and federal criminal law, judicial 
procedure, corrections policies and procedures, and behavioral sciences. 
Section 2. Section 77-27-5, Utah Code Annotated 1953, as enacted by 
Chapter 213, Laws of Utah 1985, is amended to read: 
77-27-5. (1) The Board of Pardons shall determine by majority 
decision when and under what conditions, subject to the provisions of this 
chapter and other laws of the state, persons [serving] committed to serve 
sentences in class A misdemeanor cases at penal or correctional facilities 
which are under the jurisdiction of the Department of Corrections, and all 
felony cases except treason or impeachment, or as otherwise limited by law, 
may be released upon parole, pardoned, restitution ordered, or have their 
fines, forfeitures, or restitution remitted, or their sentences commuted or 
terminated. No restitution may be ordered, no fine, forfeiture, or 
restitution remitted, no parole, pardon, or commutation granted or sentence 
terminated, except after a full hearing before the board or its appointed 
examiner in open session. In the case of original parole grant hearings, 
rehearings, and [after] parole revocation hearings, appropriate prior 
notice of the time and place of the hearing [has-been] shall be given to 
the defendant, the county [attorney7] attorney's office responsible for 
prosecution of the case, the sentencing court, law enforcement officials 
-4-
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H. B. No. A3 
responsible for the defendant's arrest and conviction, and whenever 
possible, the victim[j—whenever—possible—and-iaw-enforcement-officiaia 
responsibie-for-the-defendant-^-arreat—and—convict ton] or the victim's 
family. [if—a—sentence—for—-a—sexnat-offense7-kidnapping7-marder--or 
aggravated-aasaait—-is—involved?—the—coanty—attorney?—iaw—enforcement 
officiais?—and—the-Board-of-Pardons-shaii-when-poasibie-notify-the-victim 
or-the-victim^-s-f amiiy-of-the-hearingT ] 
(2) The determinations and decisions of the Board of Pardons in cases 
involving approval or denial of any action, of paroles, pardons, 
commutations or terminations of sentence, orders of restitution, or 
remission of fines, forfeitures, and restitution, are final and are not 
subject to judicial review. Nothing in this section prevents the 
obtaining or enforcement of a civil judgment. 
(3) Nothing in this chapter may be construed as a denial of or 
limitation of the governor's power to grant respite or reprieves in all 
cases of convictions for offenses against the state, except treason or 
conviction on impeachment[fhowever3. However, respites or reprieves may 
not extend beyond the next session of the Board of Pardons and the board, 
at that session, shall continue or [determine] terminate the respite or 
reprieve, or it may commute the punishment, or pardon the offense as 
provided. In the case of conviction for treason, the governor may suspend 
execution of the sentence until the case is reported to the Legislature at 
its next session. The Legislature shall then either pardon or commute the 
sentence, or direct its execution. 
-5-
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
ADDENDUM B 
- 8 -
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
UTAH 
SENTENCE AND 
RELEASE GUIDELINES 
r 
i ' 
I 
The sentencing and releasing guidelines in this booklet represent the joint 
efforts of the agencies comprising the Utah Criminal Justice System. 
UTAH COMMISSION ON CRIMINAL AND JUVENILE JUSTICE Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Aggravating and Mitigating Circumstances-Form 5 
There are occassionaily circumstances that compel deviation from the 
guidelines. Some of the more common reasons are listed for the convenience of the 
decisionmaker on Form 5. Other reasons, as they occur, can be specified. Reasons 
should always be specified when the guideline sentence is not recommended. 
Days of Jail Credit. This credit should be supplied by the jail as the offender is 
delivered to the prison. Credit should be given for time awaiting trial and 
delivery to the prison. If the offender is jailed for probation violation, jail 
credit is forfeited. 
Guidelines Recommendation The guideline sentence without regard to 
aggravating or mitigating circumstances should be documented here. 
Adult Probation and Parole Recommendation. The recommendation of Adult 
Probation and Parole should be documented here. 
Reason for Departure. Reason for departure should be documented in every 
case in which the guideline recommendation is not followed. 
Community Demand. If there is strong community demand that the Guidelines 
not be adhered to, this may be documented here. 
Sentence Imposed. The actual sentence imposed by the judge should be 
documented here. This sentence should not include things that were suspended 
or delayed. 
15 
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UTAH BOARD OF PARDONS 
POLICIES AND PROCEDURES MANUAL 
Final D R A F T — 03-21-86 
Numoer: [12.11] A12/11 Date: March 21, 1986 Page: 1 of 2 
Title: PAROLE TIME CREDIT AGAINST SENTENCE 
Authority: Utah Code Annotated 76-3-202 
Utah Code Annotated 77-27-9 
Utah Code Annotated 77-27-12 
Purpose: To provide the mechanism whereby the Board of Pardons shall give 
credit to a parolee for time served in the community. 
Policy: Due to Utah oeing an indeterminate sentencing state, the time 
served on the initial commitment, the time served while on 
parole, and the time served for any violation must De credited 
toward an offender's expiration of sentence, unless the time is 
tolled by the issuance of a fugitive warrant. • 
Original Issue Date: 10-01-80 Revision Date: 03-21-86 Authorized Dy: 
3220C Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Number: A12/11 Date: March 21, 1986 Page: 2 of 2 
Procedure: 
The Board of Pardons has established an eighteen (18) month parole 
period as a guideline for termination, although early termination 
will be considered and approved when appropriate. In addition, the 
Utah Legislature has enacted statutes providing that the maximum 
allowable time on parole without violation of the law shall be three 
(3) years, except for the conviction of any crimes enumerated in 
76-3-202(2)(a), in which case parole shall be for a period of ten 
(10) years without a violation. 
An individual committed to the Utah State Prison is sentenced to an 
indeterminate term. The offender must be given credit for the 
initial length of time served including any time seiyed while 
undergoing diagnostic evaluation up to 180 days, the length of time 
served on parole, and any time served on reimprisonment for a 
violation. Time spent in jail awaiting trial and sentencing will not 
be credited toward the sentence. On occasion a parolee will serve 
the entire time and expire that sentence. 
Upon expiration of sentence, or the service of the statutory maximum 
on parole, the Board of Pardons shall be notified in writing of the 
parolee's conduct while on parole and tnen snail issue an order 
closing the file due to expiration or statutory termination of 
sentence. 
3220C 
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